STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

BOARD OF PROFESSI ONAL SURVEYORS
AND MAPPERS

Petitioner,
VS. Case No. 07-0680PL

STEPHEN PHI LLI PS KI LMON

Respondent .

N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
before Larry J. Sartin, an Adm nistrative Law Judge of the
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STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent, Stephen
Phillips Kilnon, conmtted the violations alleged in an Anended
Adm ni strative Conplaint issued by the Petitioner Departnent of
Busi ness and Professional Regulation on January 25, 2007, and,
if so, the penalty that should be inposed.

PRELI M NARY STATEMENT

On January 25, 2007, Petitioner issued a 20-count Anmended
Adm ni strative Conplaint in Departnent of Business and
Pr of essi onal Regul ati on Case No. 2003-094756 agai nst Respondent,
al l egi ng that Respondent had conmtted viol ations of
Chapter 472, Florida Statutes, and rul es adopted thereunder.

Respondent executed and filed an Election of Rights form
requesting a formal hearing to contest the allegations of fact
contained in the Arended Adm nistrative Conpl aint.

Respondent's request for hearing was filed with the
Division of Administrative Hearings on February 12, 2007, with a
request that it be assigned to an adm nistrative |aw judge. The
request was desi gnated DOAH Case nunber 07-0680PL and was
assigned to the undersigned. The final hearing of this matter
was schedul ed for May 10, 2007, by Notice of Hearing March 5,
2007.

Prior to the commencenent of the final hearing, the parties

filed a Joint Stipulation of Facts. To the extent relevant,



t hose stipulated facts have been included in this Recommended
O der.

At the final hearing, Petitioner presented the testinony of
St ephen Kel l ogg and Arthur Al bert Mastronicola, Jr. Both were
accepted as experts in surveying and mapping. Petitioner's
Exhi bits nunbered 1 through 7, were admtted. Respondent
testified in his own behalf and presented the testinony of
Harley C. G lnore, an expert in surveying and nmappi ng.
Respondent offered and had one Exhibit admtted.

A Transcript of the final hearing was filed with the
Division of Adm nistrative Hearings on June 1, 2007. By Notice
of Filing Transcript entered June 4, 2007, the parties were
informed that their proposed recommended orders were to be filed
on or before June 11, 2007. Both parties filed Proposed
Recommended O ders on or before June 11, 2007. Their proposals
have been fully considered in entering this Recommended Order.

Al'l references to Florida Statutes and the Florida
Adm ni strative Code in this Recormended Order are to the
versions applicable to this matter unless otherw se indicated.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Business and Professional
Regul ati on, Board of Professional Surveyors and Mappers

(hereinafter referred to as the "Departnent”), is the state



agency charged in Chapter 472, Florida Statutes, with the duty,
anong other things, of regulating the practice of |and surveying
and mappi ng.

2. At the times material to this proceedi ng, Stephen
Phillips Kilnmon, is and was a |licensed Florida Surveyor and
Mapper, having been issued |icense nunber LS 5439.

3. At the tines material to this proceeding, M. Kilnon
was doi ng business as ViaLink, Inc., a licensed surveyor
busi ness, having been issued |icense nunber LB 6648.

4. M. Kilnmon's address is 2010 Northeast 122 Road, North
Mam , Florida 33181

5. M. Kilnon obtained his Iicense in January 1995.

Bef ore obtaining his |icense and begi nning in 1980, he obtained
experience in surveying, mapping, civil engineering, conputer

ai ded design drafting, and information managenent systens, which
ultimately led to his licensure.

B. The Fiddler's Creek Project.

6. 951 Land Hol dings, Ltd. (hereinafter referred to as
"951"), through Hol es Montes & Associ ates (hereinafter referred
to as "Holes Montes"), was engaged in the devel opnent of a
housi ng/ gol f course project in Naples, Florida (hereinafter
referred to as the "Fiddler's Creek Project").

7. A portion of the Fiddler's Creek Project was being

constructed by Atlantic Gvil, Inc. (hereinafter referred to as



“"ACI"). Anong other things, ACI was engaged in the excavation
of several |akes and the creation of an upland golf course in a
wet | ands' area. AClI was, however, having difficulty conpleting
t he excavation of the | akes due to apparent back-fill which was
preventing ACI from achieving the contracted depth of -18 feet
Nati onal Ceiodetic Vertical Datum 1929. M. Kilnon descri bed
the problem as foll ows:

. . . each | ake became nysteriously back-
filled to a depth of -14 feet, National
Gei odetic Vertical Datum 1929 (NGVD29)
virtually overnight not allowing ACl to
achi eve reaching their contract depth of -18
NGVD29 for the bottom of any | ake. The
analogy is like digging a small hole in the
sand a the beach near the water only to
watch it fill with nore sand and water each
time you scoop out the material. The result
of ACl's futile efforts to achieve and
mai ntain -18 NGVD29 for any | ake caused an
over - excavation in cubic yards per | ake,
| ong before ACI could finish cutting out the
| ake pattern or design tenplate. . . . AC
filled its construction site limts to nore
than 110% of the cubic yards HVA [ Hol es
Mont es & Associ ates] designed for it, yet
only conpleted 75% of the |akes final design
tenplate. ACH sought reasonabl e contract
relief from951 in achieving the
unattai nabl e contract required -18 NGVD29
| ake bottom depth due to the natural back-
fill of Iiquid sand conditions bel ow the
initial 4~6 feet of cap rock, and 951
refused. ACI's position then becane that
951 was taking advantage of its contractor
to force excessive extraction of "free" fill
material for 951 at the unfair expense of

ACl. . . . AC then made the attenpt hiring
ViaLink to identify the approxi mate best
known vol une of excavated "fill" materi al

pl aced onsite fromthe | akes, and to be paid



according to material type cubic yard unit
cost, rather than by the contract nethod of
| ake dredge percent conplete.

Petitioner's Exhibit 6.

C. I nvol venent of ViaLink, Inc. and M. Kilnon in the

Fiddler's Creek Project.

8. As aresult of the foregoing described problem AC
hired ViaLink, Inc., and M. Kilnon to provide services
described by M. Kilnmon, in pertinent part, as follows:

My initial role as Surveyor/ Mapper for AC
was to nonitor the nysterious back-filing of
sandy material during the dredgi ng process
after reaching -18 NGVD29. | perforned
numer ous neasurenents i medi ately foll ow ng
t he backhoe di gging, and recorded depths
reachi ng the -18 NGVD29.

My second invol venent cane several nonths
later. At this time | was requested by AC
to performa survey which captures a

t opographi c surface (Il ess the hydrographic
surfaces of the |akes, surveyed by HVA) in
the formof a digital terrain nodel (DTM of
the contracted construction limts out to,
and including the bordering | ands matching
to existing conditions beyond the AC
construction site limt for that nonent in
tinme.

My third and next involvenent on this

proj ect site came when ACI informed ne that
their informal negotiations with 951 felt
[sic] through at trying to convey the
under st andi ng of the amount of nmateri al

al ready pl aced onsite exceedi ng the
contracted and design intended vol une for
the ACI construction site limts. . . . |
was asked by ACI to contact HVA directly to
conpare ny "ViaLi nk" DTM t opographi c surface



to the HVA DTM surfaces mai ntai ned on
their conputer systens .

Fromthis point on | egal counsel for both
si des took over the control for resolution

bet ween ACI
into court.

vs. 951, which sent everyone

Petitioner's Exhibit 6.

9. Utimtely,

the parties turned to the courts to resolve

their dispute. During this litigation process, M. Kilnon

prepared what he titled a "Specific Purpose Survey Surveyor's

Report" (hereinafter referred to as the "Surveyor's Report").

Petitioner's Exhibit 4. The Surveyor's Report was prepared in

response to a subpoena from counsel for 951 and had to be

prepared quickly:

MR. KILMON: Because it was an
evol uti onary process -- ever since we were
first hired to go and work on the site, the

Judge sai d,

"Wap it up." That was exactly

what he said, "Wap it up,” and he said
"Wap it up" because the other counsel on
the other side was seeing that this

evol ution here of survey work was actually
produci ng sonething, that | was actually
able to recreate this [Digital Terrain
Model] that they were hiding. | was
actually able to come up with it again and
actually produce a nunmber. They cut it, and
they go the Judge to say, "Ckay, let's
produce what he has, let's see what he has”
My client said, "Please, you ve got to say
sonething. They've drawn a line in the sand
and we're not allowed to cross it anynore.
We have to conme up with sonething."



MR, KILMON: That was the first piece |
gave them because of that subpoena, and that
was the May 30 disk. . . . And then I ended
up submtting the final version of it that I
ran out of tinme with, and well, here you go,
it's the last version. So | conmplied is al
| did. 1 conplied.

Transcript, Vol. Il, Page 215, Lines 15-25, Page 216,
Lines 1-4, and Page 217, Lines 6-12.

D. The Surveyor's Report.

10. The Surveyor's Report, dated July 10, 2002, and
addressed to the president and CEO of ACI, states that it
i nvol ves "Professional Forensic Surveying & Mapping Services;
Eart hwor k Anal ysis" for the Fiddler's Creek Project.

11. The Surveyor's Report contains the follow ng "M ssion
St at enent " :

Develop a stratumwithin a Digital Terrain
Model (DTM having two (2) surfaces for
conparison; (a) conpile an existing

condi tions surface (Surface 2[ SRF2])
observed and recorded by Hole, Mntes &
Associates, Inc. (HVA) and their sub-
consultants at the time Atlantic Gvil, Inc.
(ACl) began construction, and (b) compile a
final surface (Surface 3 [Srf3]) observed
hydr ographically by HVA and topographically
by Vi aLink, Inc (ViaLink) at the tine the
ACl was term nated, |ess any areas even
partially filled by others, though conpl eted
by AC.

Performa calculation within the DITM whi ch
determ nes the amount of "FILL" materi al

pl aced on the Fiddler's Creek, Phase 2A
Stage | (the "Site") by Atlantic Cvil, Inc.
between Srf2 and Srf 3. Methods of vol une
cal cul ations include "Average End Area" by



contract, and "Prisnoidal"™ in support as a
backup check calculation in verification

12. The Surveyor's Report also lists the data relied upon
by M. Kilnon, many of the rules that govern the practice of
surveyors and mappers, and information concerning the
cal cul ation of the amount of fill renoved by ACl in its efforts
to excavate the | akes nade by M. Kilnon. The Surveyor's Report
al so included a conpact disc (hereinafter referred to as the
"CD'), which contained "AutoCAD drawi ng files depicting a
Digital Terrain Model ('DIM)." The Digital Terrain Mdel
(hereinafter referred to as the "DIM'), a digital representation
of data, is, according to the Departnent, a "map." Petitioner's
Exhibit 5. The CD contained "Aut oCAD drawi ng files depicting a
Digital Terrain Mbdel (DTM." A printed depiction of the
Digital Terrain Mdel (hereinafter referred to as the "DIM),
contained on the CD was printed and adm tted in evidence.

13. It was never M. Kilnon's intention to prepare a
"quantity survey" as those terns are defined in Florida
Adm ni strative Code Rule 61G1l7-6.002(8)(h), or provide a "nap"
with his report. As to the type of report he intended to issue,
M. Kilnon testified, in part, as foll ows:

| was left with a partial, if you wll,
quantity survey, and it's uncertified data,
and | didn't want anyone to take off with an
assunption, by just reading the title of ny

report, that there was sonme sort of rea
guantity surveying going on here. That's



why you have a specific purpose survey is
when you have things that are really out of
whack fromwhat's normal for a survey type,
sl owi ng everyt hi ng down. Maki ng peopl e take
a look at the title, specific purpose
survey, was ny judgnment call. | wanted to
make everybody, including the public, know
that right off the top of the bat, you're
not going to see this as a quantity. You're
going to have to break it down and

under stand what the data is that nade the
nunber .

Transcript, Vol. 1l, Page 220, Lines 16-25, and
Page 221, Lines 1-5.

14. M. Kilnon recognized that to issuing a quantity
survey or map was not appropriate for two reasons:

a. First, some of the data he had avail able to himwas
unverified data from Hol es Montes; and

b. Second, he did not have all of the data necessary to
conpl ete an accurate quantity survey.

15. As M. Kilnon further explained his intention during
his testinony at hearing, agreeing "in part”" wth a question as
t o whet her he had concluded that a quantity survey was not
appropri ate because of inappropriate data he had:

: The other part is that the end-
all answer of what would be the quantity on
t hat surface, because we didn't have enough
data, not just uncertified, but we didn't
have enough data to tell where every bit of
fill was on that surface. There is no way
to know that the end-all nunber would be.
It's sinply, as | put in ny certification,

t he best-known nunber, and the reason is
because we're just trying to determ ne

10



whet her or not it's in the 700, 600, a

t housand cubit yard range, or are we talking
about the 400,000 cubic yard range that the
contractor got paid for. Is it worth

anot her | ook at reeval uating with better
cooperation fromthe other surveyor to get
certified data and maybe | ook at their
actual DTM you know, to get to the bottom
of this?

Transcript, Vol. 11, Page 218, Lines 22-25 and
Page 219, Lines 1-12.

16. In addition to styling his report as a "Specific
Pur pose Survey Surveyor's Report," rather than a quantity
survey, M. Kilnon warned the reader of the uncertainty of sone
of the data he had relied upon. On page 14 of the Surveyor's
Report, under the headi ng "Reviewed Survey Data" he identifies
the follow ng "Surveyor's and Mappers providing surveying data
for review' (see also, page 1):

(1) Hole Montes & Associates, Inc. (HW),

.as the surveyi ng and mappi ng consul t ant
or agent to the Fiddler's Creek Devel oper
(FCD), including aerial photogramretry sub-
consul tants enpl oyed, though their
identities are not disclosed.

(2) ViaLink, Inc. (MaLink) . . . as the
surveyor and mappi ng consultant to ACl.

On January 24, 2001 the undersigned Surveyor
and Mapper formally nmade a request of HVA
and the FCD through ACI for a copy of
specific survey instrunents, in digital and
hardcopy formats, to expedite the revi ew of
the Fiddler's Creek Ste, as identified
above. To date no signed and seal ed, or
certified field notes, survey maps,

sket ches, or surveyor's reports, of any kind

11



have been provided for evaluation. Further,
HVA and the FCD insist all survey rel ated
informati on available fromthere [sic]file
has been proffered for review \Wile
originally requested of HVA and the FCD
certain fornms of hel pful raw and fini shed
survey product(s) devel oped by HVA (and/ or
it [sic] sub-consultants) and the FCD have
if [sic] fact been withheld fromthis
review. Exanples being |awfully prepared
certified plats of public record, their
respective certified boundary surveys, and
control surveys signed and sealed. O her
exanpl es of w thheld survey information
include all controlled aerial photogramretry
products observed at the time AC was

t er m nat ed.

Certified survey data contained in the
attached DTMto date is linmted to that
portion of information provided by this
firm ViaLink, Inc. Al other survey data
provided for this DIMreview is NOT
certified, and does not neet the M ni num
Techni cal Standards (MIS) of Chapter 61Gl7-6
of the Florida Adm nistrative Code as
required by Florida Law. The | ack of
certification does not invalidate the
accuracy of the survey data, just its

backi ng. (Enphasi s added).

17. The Surveyor's Report, page 14, goes on to advise that
there are "three(3) surfaces" contained within the CD s DITM and
warns the followng with regard to "Surface No. 1": "Surface
No. 1 (Srfl) being sinply the "Contract Surface" reportedly
created by a nystery aerial photogrammetri st devel opi ng
pl ani netrics and derived three-di nensi onal spot elevations as a
sub-consultant to HVA in and about a Fiddler's Creek pre-

construction Site.

12



18. Beginning at the bottom of page 14 and conti nui ng on
to page 15, the Surveyor's Report describes where nore specific
data concerning all three surfaces was obtained, the accuracy or
| ack thereof of the data, and whether the data is certified.
Much of the data listed is acknowl edged to be of "unknown"
accuracy and to lack certification.

19. Finally, on pages 25 and 26, under the headi ng
"Surveyor's & Mapper Notes,” M. Kilnon noted the foll ow ng
concerning the i nadequacy of data used in the report:

4.) This SPECI FI C PURPCSE SURVEY & MAP
SURVEYOR S REPORT is the direct result of
geonetric calculation, in large part due to
the availability of qualified data provided

by others, but wi thout any certification of
t he responsi bl e surveyor and mapper.

8.) Under Florida Law, this firm Vi aLi nk,
Inc., and the undersigned Surveyor & Mapper
can not certify survey information provided
by others when the survey is not conducted
under the direct supervision of the
under si gned Surveyor & Mapper. Therefore
this firm ViaLink, Inc., and the
under si gned Surveyor & Mapper w |l not
assumng [sic] any liability; for

i nformation provided by others used in this
SPECI FI C PURPOCSE SURVEY for Eart hwork

Anal ysi s.

20. M. Kilnon goes on to nake the following ultimte
findings in the Surveyor's Report:
10.) It is this undersigned Surveyor &

Mapper's certain opinion that the earthwork
cal cul ation which determ ned a FILL quantity

13



of 688,080 cubic yards of material reflects
an extrenely conservative volune of materi al
pl aced onsite by ACI for the area known as
Phase 2A, Stage 1. Additionally, extrene
measures have been taken to exclude any and
all areas of Srf3 were even in part FILL was
pl aced by others. These pocketed areas of
partial FILL formerly reflected within SRF3
have been extensively sought out and totally
renoved by ACI personnel having direct
personal know edge of the site prior to any
construction by ACI. Aerial photography

t aken by Aerophoto, Inc., on 07/15/1999

i ndependently supports these efforts
depicting the sane identified regions of
partial FILL. The result of this additional
effort to neet and/or exceed the M ssion
Statenment of this Surveyor's Report now
actually benefits the FCD. Omtted
partially filled regions by ACI and others
are now not clainmed by ACl in any way, but
are instead 100% credited to the FCD.

11.) It is the undersigned Surveyor &
Mapper's certain opinion that HVA conduct ed
its surveying practices with the positive
intension to reflect the actual conditions
of Fiddler's Creek, Phase 2A, State 1

t opogr aphi ¢ and hydrographi c surfaces, as no
evi dence was found to the contrary.

12.) The Average End Area conputed total
FILL quantity of 688,080 represents FILL to
form hi gher upl ands regions and placed in

| akes, and nay contain a variety of earth
materials fromrock to sand.

21. On the | ast page of the Surveyor's Report is the
foll om ng note:
Not Valid w thout the signature and the
original raised seal of a Florida |licensed
surveyor and mapper. Further this

Surveyor's Report is not valid w thout the
original CD ROM di splaying the original

14



signature of this sane undersi gned Surveyor
& Mapper.

As noted, supra, a CD was provided by M. Kilnon with the
Surveyor's Report.

22. The DIMcontains a large "N' with an arrow at the
bottom Under this synbol is the follow ng identifying
i nformati on:

Speci fic Purpose Survey
Fiddl er's Creek, Phase 2A, Stage 1
(NAD 83/99 FL E. 901 & NGVD 29)

23. M. Kilnmon did not intend for the DTMto be a "map."
Toward this end, he notes the following in the Surveyor's Report
on page 26 under the heading "Surveyor's & Mapper Notes": "This
is NOT a BOUNDARY SURVEY."

24. Consistent with his intent to only prepare a "report”
and not a "report and map", M. Kilnon consistently refers to
t he Surveyor's Report throughout the report (except for what
appears to be typographical error), as a "Specific Purpose
Survey & Map Surveyor's Report." He does not refer to the
report as a "Specific Purpose Survey and Map."

25. To the extent that it is considered a "map," the DIM
does not contain the information required by Florida
Adm ni strative Code Rule 61GlL7-6.003 alleged to be mssing in

t he Anmended Adm nistrative Conpl aint.

15



26. M. Kilnon signed and seal ed the Surveyor's Report
under the follow ng "Surveyor's Certification:"

THIS IS TO CERTIFY that this SPECIFIC
PURPOSE SURVEY & MAP SURVEYOR S REPORT i s
the result of conpiled topographic and

hydr ographic data in part provided by others
for the limted purpose of cal cul ating best
known "FILL" quantities as nmentioned in the
M ssion Statenment herein. | FURTHER CERTI FY
that this SPECH FI C PURPOSE SURVEY & MAP
SURVEYOR S REPORT neets or exceeds the

eval uation, analysis, and result finding
accuraci es established by the M ninmum
Techni cal Standards as set forth by the

Fl orida Board of Surveyors and Mappers in
Chapter 61Gl7-6.0052, Florida Adm nistrative
Code, pursuant to Chapter 472.027 of the

Fl ori da Statutes.

E. Summary Findi ngs.

27. The ultimate issues of fact in this case are whet her
the Surveyor's Report constitutes a "quantity survey" and
whet her the DTIMis a "Map." Credible expert witnesses for the
Departnment and M. Kilnon gave inconsistent testinony on these
I Ssues.

28. Utimtely, as to the first question, whether the
Surveyor's Report constitutes a "quantity survey," the testinony
of the Departnent's expert w tnesses was nore convincing. It is
concl uded that the Surveyor's Report, regardl ess of what M.
Kilmon naned it, is a quantity survey, which is defined in

Fl orida Adm nistrative Code Rule 61Gl7-6.002(8)(h) and (j), as

16



"a survey to obtain nmeasurenents of quantity." The Surveyor's
Report cones within this definition

a. First, the Surveyor's Report is a "survey", which is
defined in Florida Adm nistrative Code Rule 61Gl7-6.003(8) as
"the orderly process of determ ning facts of size, shape,
identity, geodetic |location, or legal l|ocation by view ng and
appl yi ng direct neasurenent of features on or near the earth's
surface using field or inage methods. . . ."; and

b. Second, the survey, by adm ssion of M. Kilnon at
hearing and on the face of the Surveyor's Report, was intended
to obtain and report a nmeasurenent of quantity even if only a
rough estinmate thereof. Wiile M. Kilnon did qualify his
cal cul ati ons and openly disclosed the shortcom ngs of the data
relied upon, the bottomline is M. Kilnmon concluded that "[i]t
is this undersigned Surveyor & Mapper's certain opinion that the
eart hwork cal cul ati on which determ ned a FILL quantity of
688, 080 cubic yards of material reflects an extrenely
conservative volune of material placed onsite by ACI for the
area known as Phase 2A, Stage 1."

29. The second issue, as to the proper characterization of
the DTIM is nore difficult to resolve. The Departnent’'s experts
unequi vocal |y characterized the DTMas a map. M. Kilnon's
expert testinony enphasized the issue of whether a map was

required rather than whether the DIM was a map.

17



30. Wile it seens that the DTIMis nothing nore than a
depi ction of data during an internediate step in the process of
mani pul ating that data, it would not be reasonable to reject the
testinmony of the Departnent's experts. It is, therefore, found
that the DTMis a map. The Departnent's w tnesses did not,
however, prove clearly and convincingly that the DTIMis the type
of map for which the information specified in Florida
Adm ni strative Code Rule 61GlL7-6.003 is required. M. Kilnon's
expert, on the other hand, testified convincingly that the DIM
is not a map to which the standards and requirenents of Florida
Adm ni strative Code Rule 61Gl7-6.003(3) apply.

CONCLUSI ONS OF LAW

A. Jurisdiction.

31. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

B. The Burden and Standard of Proof.

32. In the Adm nistrative Conplaint, the Departnent seeks
to i npose penalties against M. Kilnmon, including suspension or
revocation of his license and/or the inposition of an
adm nistrative fine. The Departnent, therefore, has the burden
of proving the allegations of the Anended Admi ni strative

Conpl ai nt by clear and convi nci ng evidence. Departnent of
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Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); and Nair v.

Depart ment of Business & Professional Regulation, 654 So. 2d

205, 207 (Fla. 1st DCA 1995).

33. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined "clear and convincing evi dence" as
fol | ows:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nmust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief or
convi ction, w thout hesitancy, as to the
truth of the allegations sought to be
established. Slomowitz v. Wal ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

C. The Charges Agai nst M. Kil non.

34. Section 472.033, Florida Statutes, provides that
di sci plinary action may be taken against the |license of a
surveyor and mapper if it is found that the |icensee has
conmitted certain enunerated offenses. In this matter, it has
been alleged that M. Kilnmon commtted the of fenses described in

Section 472.033(1)(g) and (h), Florida Statutes, which provides:
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(g) Upon proof that the licensee is
guilty of fraud or deceit, or of negligence,
i nconpet ency, or msconduct, in the practice
of surveyi ng and mappi ng;

(h) Failing to performany statutory or
| egal obligation placed upon a |icensed
surveyor and mapper; violating any provision
of this chapter, a rule of the board or
departnent, or a |awful order of the board
or departnent previously entered in a
di sciplinary hearing; or failing to conply
with a lawfully issued subpoena of the
depart nment;

35. As to the alleged violation of Section 472.033(1)(h),
Florida Statutes, it has been alleged that M. Kilnon viol ated
19 provisions found in the "M ni mrum Techni cal Standards" of
Fl orida Adm nistrative Code Rules 61G17-6.003 and 61Gl7-6. 004.
These alleged violations fall into three general categories:
the type of report issued (Count 1V); the adequacy of the data
relied upon in the report (Counts I, Il, and Ill); and the
adequacy of the DTM (Counts V through Xl X).

36. Being penal in nature, Section 472.033, Florida

Statutes, “nust be construed strictly, in favor of the one

agai nst whomthe penalty would be inposed.” Minch v. Depart nent

of Professional Regulation, Div. of Real Estate, 592 So. 2d

1136, 1143 (Fla. 1st DCA 1992).

D. Count XX; Section 472.033(1)(g), Florida Statutes.

37. Gven M. Kilnon's explanation as to what his

intentions were in issuing the Surveyor's Report, it is found
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that the evidence failed to prove clearly and convincingly that
hi s conduct was fraudul ent, deceitful, negligent, inconpetent or
constituted m sconduct in the practice of surveying and mappi ng.
38. M. Kilnon was not shown to be guilty of, as suggested
in Petitioner's Proposed Recomended Order, "disregarding the
m ni mum t echni cal standards applicable to |icensed surveyors and
mappers.” At nost, M. Kilnon may have m sapplied the m ni mum
techni cal standards, but he did not disregard them

E. Count |1V; Adequacy of the Type of Report El ected By

M. Kil non.

39. In Count 1V, it is alleged that M. Kilnon violated
Fl ori da Adm nistrative Code Rule 61Gl7-6.003(3)(b) "by failing
to state the type of survey the report depicts consistent with
the types of surveys defined in Rule 61Gl7-6.002(10)(a)- (k),
Fl orida Adm ni strative Code."

40. Florida Administrative Code Rule 61GL7-6.003(3)(b)
provi des:

Each survey map and report shall state the
type of survey it depicts consistent with
the types of surveys defined in Rule 61GL7-
6.002(8)(a)-(k), F.A C. The purpose of the
survey, as set out in Rule 61Gl7-
6.002(8)(a)-(l), F.A.C [sic], dictates the
type of survey to be performed and depi cted,
and a |licensee may not avoid the m ninmm
standards required by rule of a particul ar
survey type nerely by changi ng the nane of
the survey type to conformw th what
standards or lack of themthe |icensee
chooses to foll ow
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41. Relevant to this case, are the two types of surveys
authorized in Florida Adnmi nistrative Code Rule 61GL7-6.002(8) (h)
and (j):

(h) Quantity Survey: a survey to obtain
measurenents of quantity.

(j) Specific or Special Purpose Survey:
a survey perforned for a purpose other than
t he purposes detailed in (8)(a)-(j) or (k)
of this rule.

42. The evidence proved clearly and convincingly that the
Surveyor's Report was "a survey to obtain neasurenents of
gquantity":

a. First, the Surveyor's Report was clearly proved to be a
"survey", within the definition of Florida Adm nistrative Code
Rul e 61Gl7-6.003(8); and

b. Second, the Surveyor's Report was used to obtain a
measur enment of quantity even if only a rough estimte thereof.

43. Wile M. Kilnon clearly attenpted to avoid the
characterization by any reader of the Surveyor's Report as a
guantity survey, his reliance upon Florida Adm nistrative Code
Rul e 61Gl7-6.0052 to call it a "Specific or Special Purpose
Survey" was not consistent with the intent of the rules. That

type of survey is only avail able where one of the other types of

surveys are not being perforned.
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44, Florida Adm nistrative Code Rule 61Gl7-6.0052, while
all owi ng a surveyor and mapper to issue a report not listed in
Florida Adm nistrative Code 61Gl7-6.002(8)(a)-(j) or (k), does
so only if the types of surveys, including a quantity survey,
listed in those portions of the rules are "inpossible" to
per form

Surveys which are performed for a purpose

ot her than the purposes enconpassed by the
definitions in Rule 61GlL7-6.002(8)(a)-(j) or
(k), F.A C., shall be permtted only where
unusual conditions make inpracticable or

i npossi bl e the performance of one of the
types of surveys defined in Rule 61GL7-
6.008(a)-(j) or (k), F.A C. Such purposes
and conditions shall be clearly shown upon
the survey map or in the survey report.

45. Wile it is true that the unusual circunstances of
this matter may have caused M. Kilnon to conclude that it was
not possible to prepare an accurate quantity survey, those
circunstances did not justify his conducting a quantity survey
and then calling it sonething else. Had M. Kilnmon not nade any
cal cul ation of quantity, then a special or specific purpose
survey m ght have been appropriate. The evidence, however,
proved that a cal culation of quantity was nade. Just because
the cal culation of quantity was not as reliable as M. Kilnon
shoul d have realized is required when a surveyor and mapper

pl ace their seal and signature to a report, does not nean he did

not measure a quantity requiring a quantity report.
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46. Wile the evidence proved clearly and convincingly
that M. Kilnon violated Section 472.0331(1)(h), Florida
Statutes, by violating Florida Adm nistrative Code Rule 61Gl7-
6.003(3)(b), it was also clearly and convi ncingly proved that
M. Kilnon attenpted in good faith to conply with his
under standi ng of the rules governing his report; he believed
that, by disclosing as precisely as he could the shortcom ngs of
the data he had available and the imtations on his task, his

Surveyor's Report would be consistent with the m ni num techni cal

st andar ds.
F. Counts | through Ill; Adequacy of the Data
47. In Counts | through Ill, it is alleged that M. Kilnon

violated Florida Adm nistrative Code Rule 61Gl7-6.003(1) "by
failing to assune responsibility for certain data provided by

ot hers, which Respondent did not verify, but neverthel ess used
in preparing the survey" (Count 1); Florida Adm nistrative Code
Rul e 61Gl7-6.003(1)(a) "by failing to neet the assuracy standard
required by this rule, since sonme cal culations were between a
surveyed, verified surface and an unverified surface" (Count

I1); and Florida Adm nistrative Code Rule 61GL7-6.003(3)(a) "by
failing to create a reliable survey, given that Respondent

di sclains responsibility for data provided by others, yet bases

his calculations on this sanme data” (Count 111).
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48.

(3)(a),

49,

Fl ori da Admi nistrative Code Rule 61GL7-6.003(1)

provide, in pertinent part:

(1) Survey and Map Accuracy

(a) REGULATI ONAL OBJECTIVE: The public
must be able to rely on the accuracy of
measur enents and maps produced by a surveyor
and mapper. In neeting this objective,
surveyors and mappers nust achi eve the
foll owi ng m ni nrum standards of accuracy,
conpl eteness, and quality:

(b) The accuracy of the survey
nmeasur enents shall be prenm sed upon the type
of survey and the expected use of the survey
and map. All neasurenents nust be in
accordance with the United States standard,
using either feet or neters. Records of
t hese nmeasurenents shall be maintained for
each survey by either the individual
surveyor and mapper or the surveying and
mappi ng business entity. Measurenent and
conput ati on records nust be dated and nust
contain sufficient data to substantiate the
survey map and insure that the accuracy
portion of these standards has been net.

(3) O her Standards and/ or Requirenents
that Apply to Al Surveys, Maps, and/or
Survey Products:

(a) In order to avoid m suse of a survey
and map, the surveyor and nmapper nust
adequately comuni cate the survey results to
the public through a map, report, or report
with an attached map. Any survey nmap or
report must identify the responsible
surveyor and mapper and contai n standard
content.

and

Wil e the evidence proved that not all data relied

upon in the Surveyor's Repost was reliable because it was not
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certified or had not been verified by M. Kilnmon, M. Kilnon

t horoughly di sclosed the type of data relied upon and the
shortcom ngs of that data. He al so adequately described the
l[imted purposes of the task he was performng (comng up with a
rough estimate of fill) and put the public on notice of the
shortcom ngs of that estinmate.

50. Because of the disclosures contained in the Surveyor's
Report, it is concluded that the public was infornmed that the
cal cul ations were only being perfornmed for a prelimnary and
limted purpose and the extent to which the data relied upon was
reliable or, nore inportantly, unreliable.

51. It is also concluded that, given the "type of survey
and the expected use of the survey" as disclosed in the
Surveyor's Report, the accuracy of the survey neasurenents is
adequat el y prem sed.

52. Finally, given the full disclosure of the Surveyor's
Report, M. Kilnon "adequately conmmuni cate[d] the survey results
to the public through a . . . report "

53. Based upon the foregoing, it is concluded that the
Departnent did not prove clearly and convincingly that
M. Kilnmon comritted the violations alleged in Counts | through
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G. Counts V through XI X; The DTM Map.

54. In Counts V through XIX, it is alleged that M. Kilnon
violated Florida Adm nistrative Code Rules 61GL7-6.003(3)(c)
(Count V), 61Gl7-6.003(3)(d) (Count VI), 61Gl7-6.003(3)(e)
(Count VI1), 61GLl7-6.003(3)(k) (Count VII1), 61GL7-6.003(0)?2.
(Count [X), 61GL7-6.004(12)(a) (Count X), 61GL7-6.003(3)(j)
(Count XI), 61GL7-6.003(3)(l) (Count XI1), 61GL7-6.004(2)(a)8.a.
(Count XI11), 61GL7-6.004(2)(a)8.c. (Count XV), 61Gl7-
6.004(2)(b)3.d. (Count XV), 61Gl7-6.004(2)(b)4. (Count XVI),
61GL7-6.004(2) (c)3. (Count XVIl), 61GL7-6.004(2)(c)4. (Count
XVI11), and 61GL7-6.004(2)(d)4. (Count XIX). Al of these
provi si ons provide requirenents concerning what nust be
contai ned on any surveyor's map.

55. There is no dispute that the information required in
the rule provision cited in Counts V through XI X to be contai ned
on a surveyor's map was nhot contai ned on the DITM prepared by
M. Kil non.

56. At first blush, it would appear that the only real
issue is whether M. Kilnon, by including the DTMw th the
Surveyor's Report and his mnimal references thereto, has
unintentionally included a map. Looking only at the DTM either
el ectronically on the CD or the print-out of the information
contained in the CD, an individual could easily conclude that

the DTMis indeed a map. G ven the essentially unrebutted
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testimony of the Departnent's experts, it has been found that
the DTMis indeed a map.

57. The foregoing concl usions and findings do not,
however, resolve the issue in this case. Still to be resolved
is the question of whether M. Kilnon's "map" is the type for
whi ch the specific information specified in Florida
Adm ni strative Code Rule 61GL7-6.003 is required.

58. Wiile Florida Adm nistrative Code Rule 61Gl7-6.003(3)
istitled "[o]ther Standards and/or Requirenents that Apply to
Al'l Surveys, Maps, and/or Survey Products"” the specific
requirements listed thereafter at issue in this case are only
required for a "survey map." The terns "survey map" are defined
in Florida Adm nistrative Code Rule 61Gl7-6.002(4):

Map of Survey (or Survey Map): a
graphical or digital depiction of the facts
of size, shape, identify, geodetic |ocation,
or legal location determ ned by a survey.

The term "Map of Survey" (Survey Map)
includes the terns: Sketch of Survey, Pl at

of Survey, or other simlar titles. "Map of
Survey" or "Survey Map" may al so be referred
to as "a map" or "the map." (Enphasis
added).

59. Wile the Departnent's expert w tnesses clearly and
convincingly testified that the DTMis a map, they did not
clearly explain how the map cones within the definition of a
"Map of Survey" or "Survey Map." M. Kilnon's expert, on the

ot her hand, testified convincingly that the DTMis not a map to
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whi ch the standards and requirenents of Florida Adm nistrative
Code Rule 61Gl7-6.003(3) apply.

60. It is therefore concluded that the Departnent failed
to prove clearly and convincingly that M. Kilnmon comritted the
violations alleged in Counts V through Xl X

H.  The Appropriate Penalty.

61. Section 472.033(2), Florida Statutes, authorizes the
Board to inmpose punishnent on a licensee for a violation of
Section 472.033(1), Florida Statutes, including revocation or
suspension of a license, the inposition of a fine not to exceed
$1, 000. 00 for each count or separate offense, a reprinmand,
placing a |licensee on probation, and restricting the scope of
the licensee's practice. The Departnent has not cited any rule
establishing guidelines for the inposition of discipline.

61. The Departnent in its Proposed Recommended Order has
suggested that M. Kilnon be required to pay a fine and that his
I icense be placed on probation, with several specified
condi tions.

62. M. Kilnon fully disclosed what he was attenpting to
do (produce an estimate of fill even though he did not have al
the necessary data) and he fully disclosed the shortcom ngs of
the data he used. Therefore, it is recommended that M. Kil non
be given a witten reprimand and be required to pay a fine of

$500. 00 within 30 days of the entry of the final order.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that Board enter a final order finding
that Stephen Phillips Kilnmon committed the violation described
in this Reconmmended Order, issuing a witten reprimand, and
requiring that he pay a fine of $500.00 within 30 days of the
entry of the final order

DONE AND ENTERED this 19th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTI N

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Division of Adm nistrative Hearings
this 19t h day of July, 2006.

COPI ES FURNI SHED,

Eric R Hurst
Charles F. Tunnicliff
Assi stants General Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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St ephen Phillips Kilnon
2010 Northeast 122 Road
North Mam, Florida 33181

Ned Luczynski, Ceneral Counse
Depart ment of Business and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ri chard Morrison, Executive Director

Board of Professional Land Surveyors
And Mappers

Depart ment of Business and
Pr of essi onal Regul ati on

Nort hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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